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Arbitration clauses are generally based on the principle of mutuality, whereby both parties are expected to have equal
rights and obligations in resorting to the same dispute resolution mechanism. In practice, however, arbitration agreements

may depart from this principle and such departure may arise either from statutory provisions or from agreement of the

parties. Asymmetric arbitration clauses refer to arbitration arrangements that grant one party broader or different dispute
resolution options than the other. Common examples include clauses where only one party is granted the right to appoint
an arbitrator while the other party is not given the same right; clauses where one party is allowed to choose between
arbitration and state courts while the other party may only bring proceedings before state courts; or, conversely, clauses

where one party is granted an optional right while the other party is required to proceed exclusively through arbitration.

Are Asymmetric Arbitration Clauses Valid?

Neither the Turkish Code of Civil Procedure nor the International Arbitration Law contains an express provision
prohibiting asymmetric arbitration clauses. However, this does not mean that such clauses will be deemed valid in all
circumstances. Under Turkish law, a valid arbitration agreement requires the parties’ intention to arbitrate to be clear,
certain and free from ambiguity. Provisions granting only one party an advantage may raise concerns in terms of party
equality, freedom to claim rights, the right to a fair trial and public policy. In particular, if one party uses its economic
or social superiority to impose unilateral provisions, issues of immorality under Article 27 of the Turkish Code of
Obligations may arise. Similarly, granting only one party the right to appoint an arbitrator may create public policy
concerns due to the procedural advantage it confers. Where asymmetric provisions are imposed through standard terms

without a real opportunity for negotiation, risks of invalidity or deemed non-inclusion may also arise.

A key consideration is whether the essence of the freedom to claim rights is impaired. For example, where an
arbitration clause grants only one party the right to initiate arbitration, the other party may be left unable to
effectively pursue its claim if it first brings proceedings before state courts, faces an arbitration objection, and the
arbitration process is not subsequently pursued. In such circumstances, the asymmetric arbitration clause may result in

the practical inability to exercise the freedom to claim rights.
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The Turkish Court of Cassation’s Approach to Asymmetric Arbitration Clauses

Turkish court practice indicates that asymmetric arbitration clauses are assessed on a
case-by-case basis, with particular emphasis on the clarity of the parties’ intention to
arbitrate and the parties’ equal access to legal remedies.

In one notable case, the Turkish Court of Cassation reviewed an arbitration clause that
granted the right to initiate arbitration only to one party (11th Civil Chamber of the
Turkish Court of Cassation, File No. 2009/3257, Decision No. 2011/1675, dated February
15, 2011).

The 11th Civil Chamber of the Turkish Court of Cassation held this provision to be
invalid. The Court interpreted a clause granting one party the right to initiate arbitration
while leaving the other party to pursue claims before state courts as failing to reflect a
clear and unequivocal mutual intention to arbitrate.

An Example of Statutory Asymmetric Arbitration under Turkish Law: Insurance

Arbitration

Insurance arbitration is an example of an asymmetric arbitration structure arising from
statutory regulation under Turkish law. Under Article 30 of the Insurance Law (Law No.
5684), the right to apply to the Insurance Arbitration Commission is, as a rule, granted to
the party having a dispute with an insurance entity that is a member of the insurance
arbitration system, whereas such insurance entities are not granted the same right to
initiate arbitration. The provision concerning compulsory insurances further reinforces this
asymmetric structure. In disputes arising from compulsory insurances, right holders may
apply to the Insurance Arbitration Commission even if the relevant insurance entity is not a

member of the arbitration system.

According to certain views in doctrine, this asymmetric structure does not pose a significant
problem in practice as regards voluntary insurances. This is because the insurance entity’s
membership in the arbitration system does not, in itself, mean that an arbitration
agreement has been concluded. Rather, the arbitration agreement is deemed to be
concluded when the right holder applies to the Insurance Arbitration Commission.
Accordingly, where the insurance entity initiates proceedings before the state courts before
any such application is made, there is no existing arbitration agreement at that stage. As a
result, an arbitration objection cannot be raised, and the essence of the right of access to
legal remedies cannot be considered to have been impaired. However, in disputes arising
from compulsory insurances, the asymmetric structure becomes more apparent. In such
disputes, right holders are entitled to apply to the Insurance Arbitration Commission
regardless of whether the insurance entity is a member of the arbitration system. Since the
same right is not granted to insurance entities, the parties are placed in different positions
in terms of the available avenues of recourse. For this reason, certain views in legal doctrine
consider insurance arbitration in compulsory insurances to raise questions regarding the

balance between the parties’ procedural options and the freedom to seek legal remedies.

The Bottom Line

Asymmetric arbitration clauses may offer one party a strategic advantage, but may also
raise validity concerns regarding clear consent to arbitrate, procedural balance and access
to legal remedies. Therefore, the scope of the option right, the party benefiting from it
and the potential risks under the applicable law should be carefully assessed.
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Tahkimde Tek Tarafli
Secim Hakk:i
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Tahkim sOzlesmeleri genel olarak karsiliklilik ilkesi iizerine kurulmakta, her iki taraf da ayni uyusmazlik ¢6ziim yontemine esit

hak ve yiikiimliiliiklerle bagvurabilmektedir. Bununla birlikte, uygulamada bu ilkeden sapan tahkim sozlesmeleri goriilmekte

olup s6z konusu sapma kanun hiikkmiinden ya da taraf iradesinden kaynaklanabilmektedir. Asimetrik tahkim sézlesmeleri olarak

adlandirilan bu sézlesmeler, taraflardan birine digerine kiyasla daha genis uyusmazlik ¢6zlim secenegi taniyan diizenlemeleri
kapsayan bir iist kavramdir. Uygulamada en sik karsilasilan drnekler arasinda taraflardan yalnizca birine hakem se¢cme hakki
taninirken diger tarafa bu hakkin taninmamasi, taraflardan birine tahkim veya devlet mahkemeleri arasinda secim yapma
imkani taninirken diger tarafin yalnizca mahkemeye bagvurabilmesi ya da bunun tam tersi olarak taraflardan birine se¢imlik

hak taninirken digerinin yalnizca tahkime basvurabilmesi sayilabilir.

Asimetrik Tahkim S6zlesmeleri Gegerli Midir?

6100 sayili Hukuk Muhakemeleri Kanunu ve 4686 sayili Milletlerarasi Tahkim Kanunu’nda asimetrik tahkim
sozlesmelerini acikca yasaklayan bir diizenleme bulunmamaktadir. Bununla birlikte, bu durum s6z konusu sartlarin her
haliikdrda gecerli kabul edilecegi anlamina gelmemektedir. Zira Tiirk hukukunda tahkim sozlesmesinin gecerliligi
bakimindan taraflarin tahkim iradesinin agik, kesin ve tereddiide yer vermeyecek sekilde ortaya konulmasi esastir.
Bunun yaninda, taraflardan yalnizca birine iistiinliik saglayan hiikiimler; silahlarin esitligi, hak arama 0zgiirliigii, adil
yargilanma hakk: ve kamu diizeni bakimindan tartigma vyaratabilir. Ozellikle bir tarafin ekonomik veya sosyal
dstiinligtini kullanarak sozlesmeye tek tarafli hiikiimler koymas: hélinde Tiirk Borglar Kanunu (“TBK”) m. 27
kapsaminda ahlaka aykirilik, yalnizca bir tarafa hakem se¢me yetkisi taninmasi halinde yargilamada istiinliik dogmasi
nedeniyle kamu diizenine aykirilik, miizakere imkani taninmaksizin standart soézlesme hiikiimleri icinde asimetrik
kayitlarin dayatilmasi halinde ise TBK m. 20-25 kapsaminda genel islem sartlarina iliskin gegersizlik veya yazilmamis
sayllma riski giindeme gelebilir. Bu noktada one cikan temel Olciitlerden biri, hak arama ozgiirliigliniin Oziine
dokunulup dokunulmadigidir. Ornegin, yalnizca bir tarafa tahkime bagvurma imkéni tanindig1 durumlarda, diger tarafin
devlet mahkemesine basvurmasi tiizerine tahkim itirazinda bulunulmasi ancak daha sonra tahkim siirecinin
isletilmemesi halinde ilk bagvuran tarafin talebini ne mahkeme ne de tahkim yoluyla etkin sekilde ileri siirebilmesi
miimkiin olmayabilir. Bu tiir durumlarda asimetrik tahkim sarti, hak arama oOzgiirliigliniin fiilen kullanilamamasi

sonucunu dogurabilir.
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Yargitay’in Asimetrik Tahkim S6zlesmelerine Yaklasimi

Yargitay ictihatlari uyarinca, asimetrik tahkim sartlarinin gecgerliligi somut olayin
ozelliklerine gore degerlendirilmekte; bu degerlendirmede taraflarin tahkime basvurma
iradesinin agik olup olmadig1 ve taraflarin hukuki yollara esit erisimi ©zellikle 6nem
tasimaktadir.

Yargitay 11. Hukuk Dairesi, 2009/3257 E., 2011/1675 K., 15 $ubat 2011 tarihli kararinda
asimetrik tahkim sarti iceren bir tahkim s6zyalnizca taraflardan birine tahkime basvurma
hakki taniyan bir tahkim sartini incelemis ve s6z konusu hiikkmiin gecersiz olduguna karar
vermistir. Mahkeme, bir tarafa tahkime basvurma hakki tanirken diger tarafin devlet
mahkemelerinde dava acabilecegine iliskin hiikmiin, taraflarin tahkime basvurma
yoniindeki  iradesini acik ve kesin olarak ortaya koymadig§1 degerlendirmesinde
bulunmustur.

Kanundan Kaynaklanan Asimetrik Tahkim Ornegi: Sigorta Tahkimi

Sigorta tahkimi, Tiirk hukukunda kanuni diizenlemeden kaynaklanan asimetrik tahkim
yapisina Ornektir. 5684 sayili Sigortacilik Kanunu m. 30 kapsaminda, Sigorta Tahkim
Komisyonu’na bagvuru imkani kural olarak sigorta tahkim sistemine liye olan kuruluslarla
uyusmazliga diisen tarafa taninmigtir. Buna karsilik, sigorta kuruluslari bakimindan ayni
sekilde Sigorta Tahkim Komisyonu’na basvurma imkani ongoriilmemistir. Ayn1 maddenin
zorunlu sigortalara iliskin diizenlemesi ise asimetrik yapiyr belirgin hale getirmektedir.
Zira zorunlu sigortalardan dogan uyusmazliklarda, sigorta kurulusu tahkim sistemine iiye

olmasa dahi hak sahipleri Sigorta Tahkim Komisyonu’na basvurabilmektedir.

Doktrindeki bazi goriislere gore, bu asimetrik yap1 ihtiyari sigortalar bakimindan c¢ok biiyiik
bir sorun teskil etmemektedir. Ciinkii sigorta kurulugsunun tahkim sistemine iiye olmasi, tek
basina tahkim sdzlesmesinin kuruldugu anlamina gelmemekte ve tahkim sozlesmesi, hak
sahibinin Sigorta Tahkim Komisyonu’na basvurmasiyla kurulmaktadir. Bu nedenle, sigorta
kurulusunun mahkemeye bagvurdugu anda karsi taraf heniiz Sigorta Tahkim Komisyonu’na
basvurmamissa, ortada kurulmus bir tahkim s6zlesmesinden s6z etmek miimkiin degildir.
Bu durumda tahkim itirazinda bulunulamayacagi gibi, hak arama o0zgiirliigiiniin Oziine

dokunuldugu da soylenemeyecektir.

Zorunlu sigortalarda ise asimetrik yapi daha belirgin hale gelmektedir. Bu durumda
tahkime basvuru imkani, taraflarin iradesinden degil dogrudan kanuni diizenlemeden
kaynaklanmaktadir. Zira bu uyusmazliklarda, sigorta kurulusunun tahkim sistemine iiye
olup olmadigina bakilmaksizin hak sahiplerine Sigorta Tahkim Komisyonu’na basvuru
imkan1 taninmaktadir. Ancak ayni bagvuru imkani sigorta kuruluslari bakimindan
ongoriilmediginden, taraflarin basvuru yollar1 arasinda simetrik olmayan bir yap1 ortaya
cikmaktadir. Bu nedenle doktrinde, zorunlu sigortalar bakimindan sigorta tahkiminin,
taraflara taninan basvuru imkanlarinin dengesi ve hak arama o6zgiirligli yoniinden

tartismali bir yapi ortaya koydugu ifade edilmektedir.

Sonug Olarak

Asimetrik tahkim sartlari, taraflardan birine uyusmazlik ¢6ziimiinde avantaj saglamakla
birlikte 6zellikle tahkim iradesinin acikligi, taraflar arasindaki usuli denge ve hak arama
ozglrliigii bakimindan gecerlilik tartismasi dogurabilmektedir. Bu nedenle asimetrik
tahkim sartlar1 hazirlanirken secim hakkinin kapsami, hangi tarafa tanindigi ile hiilkmiin
uygulanacagi hukuk diizeni bakimindan yaratabilecegi riskler acikca degerlendirilmelidir.
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